ST 99-0029-G L 01/08/1999 USE TAX

The Use Tax Act, 35 ILCS 105/1 et seq. (1996 State Bar Edition), inposes a
tax upon the privilege of using in this State tangi ble personal property
purchased at retail froma retailer. (This is a AL.)

January 8, 1999

Dear Ms. XXXXX:

This letter is in response to your letter dated Decenber 10, 1998. The
nature of your letter and the information you have provided require that we
respond with a CGeneral Information Letter which is designed to provide general
information, is not a statenment of Departnent policy and is not binding on the
Departnent. See 86 IIl. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

Qur hotel clients have begun to address the 'sale for resale' issue,
and we would like to know the Departnent of Revenue's view on itens
for resale in the hotel industry. W have clients that relate to the
generality of the information supplied in the follow ng paragraphs and
we would like to know the Departnent's current position.

Several states have been addressing the hotel industry and itens sold

for resale to their guests. Hotel owners purchase itens (i.e.
shanpoos, soaps, etc.) as sales for resale to their custoners. In
addition, some hotels provide conplinentary neals to customers. The

custoner takes title to the products, and the consideration is
included in the cost of the room Each room price (consideration)
reflects the costs associated with the charge to the custoner. In
addition, each item (i.e. shanmpoo, soap, etc.) is replaced for each
new custoner, since the intention of the purchase is for the custoner
to use or take the product.

State Law Interpretation

Referring to Illinois Statute, Chapter 35 |[ILCS 120, guidelines
gualifying sales for resale are: (1) tangible personal property in
any form not purchased for retail, (2) for a valuable consideration,
(3) in which title or ownership transfers to the custoner, and (4) not
for the purpose of use or consunption. An illustration would be:

The hotel purchases shanpoo (tangible personal property),
in which title or ownership transfers to the customer, for
a val uabl e consideration (room charges), not for purpose of
use or consunption.

The application of 'sale for resale is currently applied in other
I'1linois i ndustry gr oups (1.e. manuf act ur es, retailers and
restaurants). Shi pping supplies can be purchased for resale when
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title transfers to the custonmer as part of the sale. The same theory
applies to the restaurant industry in their tax exenpt purchase of

supplies (napkins, straws, etc.) for resale. " Nonr eusabl e tangible
personal property that is used by persons engaged in the business of
operating a restaurant...is a sale for resale when it is transferred
to customers in the ordinary course of business as a part of the sale
of food or Dbeverages...' (Retailers' Cccupation Tax Act 120/1
Definitions).

The definition of a '"sale at retail' is 'transfer of ownership of or

title to tangible personal property to a purchaser, for the purpose
(enphasis added) of wuse or consunption, and not for the purpose
(emphasis added) of resale in any form as tangible personal
property...". A 'sale at retail' shall also include the transfer of
tangi bl e personal property to a purchaser who transfers the property
to anot her w thout valuable consideration, and including a transfer of
tangi ble personal property wth or wthout wvaluable consideration
t hrough unqualified resale conpliance as stated in Section 2c of the
ROT Act. Qur hotel clients intended purpose of purchasing itens such
as shanpoos, soaps, etc. is a sale for resale and not at retail

The use tax defines 'use' as 'the exercise by any person of any right
or power over tangible personal property incident to the ownership of
that property...". The hotel does not use the itens transferred to
their custoners, since the custonmer exercises the right or power over
the tangi bl e personal property, and retains ownership to the tangible
personal property when they take the itens.

O her State Interpretations

Through ny conpiled state research, | have concluded that nany states
are allowing the hotel industry to purchase the above nentioned itens
as a sale for resale. In Mssouri, a recent decision Drury Supply

Co., et al. v. Director of Revenue (MO AHC, No. 95-000870RV) addressed
the issue of sale for resale. O her states that have addressed this
issue are Indiana (Sales Tax Carification 07/08/94 |tem #S. 10 Lodgi ng
Supplies), Arizona (Tax Ruling TPR 95-18), Kentucky (Revenue C rcul ar
51C001-S5), California (Enbassy Suites, Inc.), Colorado, I|daho, and

Womn ng.
Il1linois Court Decisions and Letter Rulings

In Illinois General Information Letters St 94-0550 and ST 96-0362, the
Departnent indicated that the itens (shanpoos, soaps, etc.) could not
be purchased tax exenpt because they are used in the ordinary course
of busi ness. I would agree that itens such as office stationary and
related 'used itens (i.e. fixed assets) would be subject to tax, but
the itens factored into the guest roons are definitely not used by the

hot el . Referring to the definition of 'use', the hotel nust exercise
right or power over the tangible personal property incident to the
ownership of that property. Since the intention of purchasing the

items (i.e. shanpoo, soap, etc.) is the transfer of ownership to the
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custoner, the custoner is ultimately the ‘'user' of the tangible
personal property. Please refer to the above state information.

In Illinois Supreme Court decision, H Kohnstanm & Co. v. Departnent
of Revenue, et al. Sept 25, 1956, the court solely decided the issue
based on title transfer. The Court said the sale for resale argunent

was nonexi stent because custoners never received the soap used in the
cl eaning of the shirts.

In Illinois Supreme Court decision, Robertson Products Co v. Nudel nan,
389 |1l 281, the Court never addressed the issue of title transfer and
the fact that hotels are a taxable service. Hotel s are a 'taxable'
service created by the taxing sections of the Hotel Operators'
Cccupation Tax Act, which is founded on the principal of ROI. In
addition, | refer to the Court's interpretation, 'then in order to
come within the exenption, there nust be a resale in sone formfor a
val uabl e consideration.” Also, the decision is generally interpreting
the facts for both hotels and office buildings. There are two
separate issues involved: (1) the hotels and (2) office buildings.
The Court stated 'That no direct charge for these comodities is
made. . .". The State of Illinois does not require a direct charge in

the 'sale for resale' theory applied in shipping and restaurants, yet
the State has allowed it in those situations.

As a former state tax auditor, | can see the hotel industry's specific
concern to changing interpretations. If you could provide somne
direction in the hotel application of the 'sale for resale' theory,
our clients and | would truly appreciate it. If you should have

guestions, or need additional information please contact nme at ####.

Illinois taxes the retail sale and use of tangible personal property under
two separate but related statutes. The Retailers' GCccupation Tax Act, 35 ILCS
120/1 et seq. (1996 State Bar Edition), inposes a tax upon gross receipts of
persons engaged in the business of selling tangi ble personal property at retail.
The Use Tax Act, 35 ILCS 105/1 et seq. (1996 State Bar Edition), inposes a tax
upon the privilege of using in this State tangi ble personal property purchased at
retail froma retailer.

The term "gross receipts" is defined at 86 Ill. Adm Code 130.401 as "all
the consideration actually received by the seller, except traded-in tangible
personal property.” 86 IIl. Adm Code 130.410 provides that "[i]n conputing

Retailers' Cccupation Tax liability, no deductions shall be nmade by a taxpayer
from gross receipts or selling prices on account of the cost of property sold,
the cost of materials used, |abor or service costs, freight or transportation
costs, overhead costs, clerk hire or salesnen's comm ssions, interest paid by the
seller, or any other expenses what soever."

In general, donors in Illinois owe Use Tax on the itens of tangi ble personal
property that they give away. Hotels in Illinois are donors of itens of tangible
personal property they purchase for the purpose of supplying to guests, including
toiletry and food itens, whether these are automatically placed into the guest
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roons or are available at the front desk or |obby area. As donors, hotels incur
a Use Tax liability. I[I'linois registered vendors of hotel supply itenms incur
Retailers' COccupation Tax liabilities upon sales and deliveries in Illinois, and
they collect the corresponding Use Tax from their hotel custoners. Hot el s t hat
purchase from unregi stered out-of-State vendors nust self-assess and pay the Use
Tax directly to this Departnent. Hotels also incur a Use Tax liability upon
items purchased for use in the guest roons or other |ocations, such as furniture,
di shes, cutlery, etc.

Pl ease note that the Hotel Operators' OQOccupation Tax is inposed upon the
occupation of renting, leasing or letting roons in a hotel. See 35 ILCS 145/3
It is not a sales tax and is not inposed upon the occupation of selling tangible
personal property. This tax is inposed in addition to all other occupation or
privilege taxes inposed by the State of Illinois or by any nunicipal corporation
or political subdivision thereof. See 35 ILCS 145/ 1.

I hope this information is helpful. The Department of Revenue maintains a
Wb site which can be accessed at www. revenue.state.il.us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's
Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,
Mel anie A. Jarvis
Associ at e Counsel

MAJ: msk
Enc.



